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URE ELDER FUND TRANSFER AND DISSOLUTION
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PROMOTER’S MEMORANDUM

INTRODUCTION

1. This document relates to the Ure Elder Fund Transfer and Dissolution Bill introduced in the 
Scottish Parliament on 1 October 2009.  It has been prepared by Maclay Murray & Spens LLP 
(Solicitors) on behalf of the promoter, the Trustees of the Ure Elder Fund for Indigent Widow 
Ladies, to satisfy Rule 9A.2.3(b) of the Parliament’s Standing Orders. The contents are entirely 
the responsibility of the promoter and have not been endorsed by the Parliament.  

2. Explanatory Notes and other accompanying documents published by the Parliament are 
available separately as SP Bill 31–EN.  That document contains details of the accompanying 
documents published by the promoter, and where those documents may be inspected or 
purchased.

OBJECTIVES OF THE BILL

Summary

3. The objective of the Bill is to transfer the property, rights, interests and liabilities of The 
Ure Elder Fund for Indigent Widow Ladies, a registered Scottish charity (SC003775) 
(hereinafter referred to as “the Fund”).  The Fund was constituted by an Act of Parliament.  A 
new trust has been established by a Deed of Trust on 26 August 2009 to be known as The Ure 
Elder Trust (“the Trust”).  The Trust will receive the transfer of the property, rights, interests and 
liabilities of the Fund. 

4. In addition to transferring the property, rights, interests and liabilities of the Fund to the 
Trust, the Bill will also dissolve the Fund and repeal the Ure Elder Fund Order Confirmation Act 
1906 (“the 1906 Act”) which constituted the Fund. 

Background

5. Mrs Isabella Elder was born in Glasgow in 1828 and died in 1905. During her lifetime she 
contributed to causes designed to further the education of women of all ages. She gifted North 
Park House to Queen Margaret College in Glasgow as a home in 1884. With her encouragement,
a medical school for women in Glasgow was opened in Queen Margaret College in 1890. She 
pioneered a system of teaching home economics in Govan, assisted the development of a district 
nursing service and gave funds to build the Elder Cottage Hospital.
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6. In terms of Mrs Isabella Elder’s Will of 1904, the residue of her estate on death was held in 
memory of her brother, John Francis Ure’s, great regard for her husband, John Elder, for certain 
charitable purposes. The trustees of the residue of her estate held the funds for those purposes in 
a trust constituted by her Will of 1904.  The trust funds were then transferred to be held by the 
Trustees in terms of the Ure Elder Fund Order 1906 (“the 1906 Order”).  

7. The 1906 Order was given the status of an Act of Parliament by virtue of the 1906 Act. 
This was amended by legislation in 1929, 1956, 1962 and 1971.  The result of the 1906 Act and 
the amendments made to it is that the Trustees of the Fund hold the Fund for charitable purposes 
to primarily benefit “indigent widow ladies connected with Glasgow or Govan” (i.e. there is a 
preference for funds to be given to impoverished widows connected with Glasgow or Govan).  
The cumulative effect of the amending legislation from 1929 to 1971 is that there is no 
maximum level of income which could prevent an application for a grant from the Fund 
succeeding. However, the Trustees of the Fund are only permitted to pay a maximum of £25 per 
annum to each selected beneficiary.  The latest accounts of the Fund for the year to 31 December 
2008 submitted to and checked by the Office of the Scottish Charity Regulator (“OSCR”) show 
that the Fund has total unrestricted funds of £192,131.57 (£28,731.57 in cash and £163,400 in 
investments) and had total incoming resources of £11,255.25.

The need for change

8. The promoters consider that there is a need for change given the restrictions on the ability 
of the Trustees to apply the Fund as imposed by the provisions of the 1906 Act and subsequent 
amendments to it. These provisions are outdated and affect the ability of the trustees to provide 
genuine charitable benefit. The promoters do not consider that the charitable funds are used to 
their best effect by having the Fund constituted by an Act of Parliament particularly given that 
charity law, regulation and practice has changed significantly in recent years and substantially 
since 1906.  

9. In relation to the restrictions placed on the Trustees of the Fund, while the overarching 
purpose of the Fund is still appropriate, times have changed since the Fund’s inception and the 
promoters consider that the restrictions are out of date, unsuitable and impracticable for the best 
application of the Fund’s charitable assets.  While the Trustees of the Fund are given discretion, 
the overarching purpose of the Fund - and for which the Trustees are directed to give preference 
- is to provide assistance to impoverished widows connected with Glasgow or Govan.  However, 
the Trustees of the Fund are not permitted to pay out more than £25 per annum to each selected 
beneficiary.  The Trustees of the Fund have encountered and continue to encounter difficulties in 
identifying beneficiaries, promoting the Fund and having the freedom to apply sufficient funds to 
beneficiaries to fulfil the overarching purpose of the Trust.

10. A payment of £25 may have been appropriate in the past but is not achieving the 
overarching purposes of the Fund today. This is clear when it is noted that £25 in 1906 is worth 
approximately £2,300 in 2009 (applying cumulative historical inflation information)1.  The level 
of assistance that the Trustees are permitted to offer makes it difficult for them to promote the 

1 The level of full-time earnings increased from an average £1.40 per week in 1902 (not adjusted for inflation) to 
£350 per week in 1997. www.statistics.gov.uk/.../century_labour_market_change_mar2003.pdf
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Fund and identify beneficiaries who would benefit from a payment of £25.  The Trustees wish to 
have discretion as to the amount which can be paid out having regard to changing social and 
economic contexts and requirements of beneficiaries.  It is this key restriction that leads the 
promoters to conclude that the Fund requires modernisation to enable the Trustees to carry out, 
in a modern and contemporary context, the aims of Mrs Isabella Elder to provide assistance and 
relieve poverty.

11. The promoters also consider that it is no longer necessary or appropriate to have the terms 
of the Fund set out in and governed by statute.  This is on the basis that—

• it should not be necessary to require legislation to update the terms of the Fund;

• it is not a good use of parliamentary time to deal with changes to a charity of this 
type; 

• there are cost and time implications for the Fund in obtaining legislative alterations 
to its terms that erode the funds available to distribute for charitable purposes; 

• the Fund is regulated by OSCR which removes any benefit obtained by 
parliamentary scrutiny;

• requiring the promotion of an Act of Parliament to effect change places the Trustees 
at a disadvantage compared to the trustees of comparable charities. Other comparable 
charities are able to effect changes through the internal decision making processes of 
their own constitution with the consent as appropriate of OSCR and without the 
additional requirement of seeking the Parliament’s approval.

12. Scottish charity law and practice has changed significantly in recent years.  The most 
important and fundamental change has been the establishment of OSCR and the passing of the 
Charities and Trustee Investment (Scotland) Act 2005 (“the 2005 Act”).  The role of OSCR and 
the effect of the 2005 Act mean that there is a public register of Scottish charities and 
independent and proactive scrutiny of charities.  The need to have a charity established by an Act 
of Parliament to ensure, for example, public accountability of the trustees has fallen away.  As 
well as charity regulation changing in recent years, the practice connected with the establishment 
of charities has developed since 1906.  To that end it would now be unusual for a charity to be 
constituted by Act of Parliament (or similar) except in limited circumstances.  Such 
circumstances could arise where the charity had the characteristics of a “public body” as well as 
a charity.  Modern practice and advice would suggest that if the Fund were established now, it 
would not be constituted by Act of Parliament. 

ALTERNATIVE APPROACHES

13. Although the objectives outlined in paragraphs 8 to 10 could be met by remaining a charity 
constituted by Act of Parliament and promoting further amending legislation to the 1906 Act, the 
objectives set out in paragraph 11 could not. For these reasons, remaining a charity constituted 
by Act of Parliament was not considered a viable option.

14. In order to achieve the objectives set out in the preceding paragraphs, the Trustees 
concluded that the assets and liabilities of the Fund should be transferred from the Fund to a non-
statutory charitable legal vehicle.  The Trustees of the Fund examined alternative legal structures 
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and have determined that a charity constituted by a Deed of Trust would best serve their 
objectives.  The alternative legal structures considered by the Trustees were becoming a 
company limited by guarantee and a Scottish Charitable Incorporated Organisation (“SCIO”). 

15. The Trustees concluded that a Deed of Trust would provide an effective legal structure to 
further the purposes intended by Mrs Isabella Elder, primarily the relief of poverty in Glasgow 
by the making of grants.  The Trustees also considered that a Trust would provide an efficient 
method of holding and paying out charitable assets.  A charity constituted by Deed of Trust will 
be regulated by OSCR and must adhere to the terms of the 2005 Act.  A Deed of Trust can be 
amended more simply than an Act of Parliament or company limited by guarantee, adding to the 
effectiveness and efficiency of the selected legal vehicle.  

16. In considering the suitability of a company limited by guarantee for the charity’s purposes, 
the Trustees concluded that a Trust would provide them with the necessary powers.  A company 
limited by guarantee would not provide any additional powers that would benefit the operation 
of the charity and would lead to additional administrative burdens.  The additional administrative 
burdens would primarily result from the additional responsibilities to report to Companies House 
over and above reporting annually to OSCR.   

17. The Trustees have also considered waiting until a new charitable vehicle, the SCIO can be 
used.  A SCIO will be a corporate entity but, unlike a company limited by guarantee, will only be 
regulated by OSCR.  Companies House will not have a role in the regulation of SCIOs.  An 
objective of the introduction of SCIOs is to avoid the “duplicated regulation” of certain charities 
by OSCR and Companies House.  It is currently anticipated that it will not be possible to become 
a SCIO until at least April 2010. A Scottish Government working group (made up of Scottish 
Government charity unit, academics, lawyers, accountants, voluntary sector representatives and 
OSCR) has been set up to draft the necessary regulations. The current timetable aims for 
publication of a consultation document by summer 2009 (not published to date). Some aspects of 
SCIOs are not yet clear. For example, it is not quite clear whether, should a SCIO wind up, its 
assets would need to be transferred to another SCIO or simply another charity. Each individual 
voluntary organisation/ charity would have to assess its own circumstances when deciding 
whether or not to become a SCIO.

18. For these reasons, the Trustees consider that there is no benefit to waiting for the 
introduction of SCIOs and that for a charity of this type a SCIO would provide little benefit to 
the management, administration and application of charitable funds.  The well known legal 
vehicle of a trust will provide a suitable and effective legal framework for the future.

19. For the above reasons the Trustees wish to transfer the whole property, rights, interests and 
liabilities of the Fund to the Trust, constituted by Deed of Trust.

20. Once the Trust was identified as the appropriate recipient legal vehicle, the Trustees 
required to consider the appropriate mechanism to transfer the assets and liabilities of the Fund 
to the Trust. 

21. The Trustees have considered methods of reorganising the Fund with the consent of OSCR 
in terms of sections 39 to 42 of the 2005 Act.  These sections enable charity trustees to apply for
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consent from OSCR to approve certain action in situations where the constitution of the charity 
does not give the charity trustees the power to take that action.

22. The Trustees consider that as a charity constituted by Act of Parliament and given the 
objectives of the Bill (to transfer the assets and liabilities of the Fund to the Trust and thereafter 
dissolve the Fund and repeal the 1906 Act) the terms of the 2005 Act preclude the Trustees of 
the Fund from adopting a course of action other than promoting an Act of the Scottish 
Parliament.  The sections of the 2005 Act allowing the use of the reorganisation provisions do 
not apply “to any charity constituted under a Royal charter or warrant or under any enactment.”  
This appears to be intended to avoid the usurpation of the role of the legislature or the Privy 
Council.  The 2005 Act exempted endowments under the Education (Scotland) Act 1980 (“the 
1980 Act”) from that provision.  The Explanatory Notes to the 2005 Act summarise the position 
as follows: “Section 42(5) prevents charities established by Royal Charter, warrant or other 
enactment from using the provision in sections 39 and 40. However, a charitable endowment 
(either educational or non-educational) established under the Education (Scotland) Act 1980 may 
make use of the reorganisation provisions (sections 42(6) and (7)).”  The Trustees of the Fund do 
not consider that they administer a charity established under the 1980 Act. The Trustees have 
concluded that the only appropriate method of amending the objectives of the Fund and the 
powers of the Trustees is to promote an Act of the Scottish Parliament.

THE FUND AND THE TRUST

23. The Fund is recognised as a Scottish Charity by OSCR and HM Revenue & Customs 
(“HMRC”).  The charity number is SC003775.  By agreement with OSCR and HMRC, the Trust 
will be recognised as a Scottish Charity under the same charity number with effect from the date 
of the Bill coming into force as an Act of the Scottish Parliament.

24. The specific purposes of the Fund are found in paragraph 22 of the 1906 Order (as noted 
above the 1906 Order was given the status of an Act of Parliament by the 1906 Act) and are as 
follows: first, for the payment of the salaries, remuneration and other allowances of the secretary, 
treasurer and other officers of the Trustees and all other expenses of the management and 
administration of the Fund; secondly, for the maintaining and keeping in good order and 
condition the burial ground in the Glasgow Necropolis forming Compartment Epsilon No. 278; 
and thirdly and finally, to distribute the income (to a maximum of £25 per annum per selected 
beneficiary) of the Fund  so far as possible to the relief of indigent widow ladies connected with 
either Glasgow or Govan.

25. The reference to the upkeep of part of the Glasgow Necropolis relates to the maintenance of 
the burial plot of Mrs Isabella Elder.  The promoters have considered whether or not this is an 
acceptable purpose to retain and have concluded for the reasons specified in paragraph 33 below 
that it is.

26. The charitable purposes of the Trust seek to respect the spirit and underlying intention of 
the Fund’s purposes, but in a manner that more satisfactorily and effectively allows the 
charitable funds to be applied in the twenty first century.  Particularly, the promoters seek to 
avoid the restriction of only paying £25 to a beneficiary and to avoid the restriction on 
distributions as being out of income only.
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The purposes of the Trust as set out in the Deed of Trust are:-

“For payment or application of the income of the Trust Fund or such part of it as the Trustees 
shall from time to time in their sole discretion decide and for payment or application of the 
capital of the Trust Fund or such part of it as the Trustees shall from time to time in their sole 
discretion decide to or for the following charitable purposes:-

(a) the prevention or relief of poverty;

(b) the advancement of health;

(c) the advancement of education in so far as it promotes purposes (a), (b) and (e);

(d) the advancement  of heritage and culture (including the maintaining and keeping in 
good order and condition the burial ground in the Glasgow Necropolis forming 
Compartment Epsilon No 278 lately the property of Isabella Ure or Elder and Alexander 
Elder, Fernholm, Southport and the monument erected thereon);

(e) the relief of those in need by reason of age, ill-health, disability, financial hardship 
or other disadvantages; and

(f) such other purposes, organisations or schemes as are charitable not falling under 
any of the preceding purposes (any one or all of such  purposes, organisations and 
schemes being individually or collectively referred to in this deed as “charities”)

all with particular focus on providing such benefit (principally in the form of grants) in the 
Greater Glasgow and Govan areas (including for the benefit of widow ladies) as the Trustees 
shall in their sole discretion from time to time decide.”

27. The Trustees of the Trust will be the current Trustees of the Fund.

28. As well as modernising the charitable purposes, the Trust will provide the Trustees with 
powers and responsibilities consistent with modern practice as well as enabling the Trustees to 
meet requirements of the 2005 Act and other legislative changes (such as recognising diversity 
issues in the permitted class of beneficiaries, which is currently restricted to widows).

29. In particular, the Trustees will be expressly required to adhere to the terms of the 2005 Act: 
resolve conflicts of interest in favour of the charity; and be afforded modern investment powers 
subject to express requirements to monitor investment performance, consider diversification and 
take appropriate professional advice.  This latter requirement is one that is not found in the 
default law applicable to trustees, but it would appear appropriate to include it in a well managed 
modern charity, especially given the recent and current economic climate.  Ultimately, the Trust 
reflects modern charity trust management practice taking account of the type of assets held (i.e. 
cash and investments) and the value of the assets. 

30. The terms of the Fund allowed the Trustees to be remunerated. Although none of the Fund 
trustees received any remuneration, the Trust will prohibit remuneration for the role as trustee.    

31. The terms of the Deed of Trust have been approved by OSCR.  
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32. When preparing the terms of the Trust, the promoters focussed on meeting the Scottish 
charity test as determined by OSCR under the 2005 Act (“the charity test”).  The charity test has 
a number of key components: firstly, that a charity must have charitable purposes; secondly, that 
the organisation must provide public benefit; thirdly, that private benefit should be no more than 
incidental; and fourthly and finally, that there should be no unduly restrictive conditions on the 
access to the benefit provided.  The promoters consider that the purposes of the Trust are 
charitable, the activities (primarily in the form of grants to relieve poverty) would provide public 
benefit, there would be no private benefit that would prevent charitable status (including in 
relation to the upkeep of a part of the Glasgow Necropolis) and there were no restrictive 
conditions on access to benefit.  OSCR agreed that the charity test would be met.        

33. The promoters gave specific consideration to whether or not it was appropriate to retain the 
reference to the maintenance and upkeep of Compartment Epsilon No 278 at the Glasgow 
Necropolis.  They considered that it was appropriate having regard to the important historical 
and cultural status of the Glasgow Necropolis.  The promoters considered that assisting with the 
maintenance and upkeep of such a site would further charitable purposes.  They also specifically 
considered the issue of private benefit to any individual or family and concluded that no such 
benefit would accrue from retaining this purpose and activity.  It is of note that this purpose is 
considered by the Trustees as a secondary purpose to the main purpose of relieving poverty.         

CONSULTATION

34. Consultation was carried out with the following bodies, each of which was sent a letter 
explaining the proposed change in the Fund.  The consultation exercise involved HMRC, OSCR 
and recent beneficiaries of the Fund.  As the majority of applicants to the Fund are identified by 
Trustees of the Fund, councillors and others who have direct knowledge of the Fund, the 
consultation exercise was focussed on those who have benefited from the Fund and not other 
organisations due to the lack of beneficiaries who have been “referred” to the Fund by third party 
organisations.  The consultation responses may also be inspected at Maclay Murray & Spens 
LLP, 151 St Vincent Street, Glasgow, G2 5NJ. 

35. The outcome of the consultation was that OSCR granted its approval to the setting up of a 
new Trust.  HMRC stated that so long as OSCR approved that course, HMRC would have no 
objection.  The consultation with recent beneficiaries revealed that the outcome of the Bill would 
be very positive for the benefit that prospective beneficiaries could obtain and the ability to more 
widely publicise the Fund.  The outcome of the consultation assisted the Trustees in the course of 
action they took in agreeing to promote private legislation and establish a new Deed of Trust to 
carry on the charity’s purposes in the future.  
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